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BRANDEISUNIVERSITY STUDENT
UNION JUDICIARY

ARCHON V. BTV
ON WRIT OF CERTIORARI

[March 23", 2004]

(OPINION ISSUED UNDER SEAL)

MR. JUSTICE DEWEY, ddivered the opinion of the Court?:

We have before use oncee more litigation filed agang
BTV regading is condud in its campagn to secure its
passage of a propoed Amendment to increase its finances.
Currently we have before us an application by Archon to
enjoin Secretary Braver from holding a referendum on this
proposd Amendment pursuant to S.U.Cont Art. XI1. a5, In
its complaint filed with this Court, Archon has alleged tha
BTV has engaged in fraud by circulating signs which state,
Orour Yearbook will Still be Free !! Vote For BTVQ (Pet.
Hearing Ex. A.). Archon claims tha the statement in these
signs admitted to be factud by BTV a a hearing on the
application for an injundion, are paently false. Moreover,

1 THE CHIEF JUSTICE took no part in the consideration of this matter
being absented by pressing medical concerns.



Citeas: Archonv. BTV,  (2004) 2
Opinion of the Court

Archon dleges tha these statements were published without
due diligence into ther veracity. Accordingy, Archon has
requested relief, arguing tha this is condud made illegd by
Archon v. Debae, 6 UJ 1 (2002) in the form of a
declaratory judgement tha the sign is fraudulent. We have
had the benefit argument of counsl on this matter and the
application is ripe for decision. We shdl deny the injundion
as prayed, butorder aninjundionin alessinvasive form.
.

In consdering whether or not to grant injundive
relief this Cout@ own rules ingruct tha the Applicant must
make some showing of pdpable and proximate irreparable
injury should the injundion requested not issue
See Procedures for Emergency Action by the Union
Judiciary, Rule 3 (GGranting of Emergency Relief- In no case
will Emergency relief be issued absent of a showing of
irreparable harm to theapplicant if therelief is notgranted.Q.
We re-emphasized this standad in an opinion involving the
same Amendment. See Fried v. BTV, Slip. Op. at 1 (2005)
In this inquiry, the burden of proof Qies with the plaintiffOas
we explained. If the Applicant cannot make such a showing
Fried clearly holds the inquiry is a an end and the
application for an injundion mug be denied. Id. If however,
this showing is made, as we explained in Fried the Court will
bdance the equities applicable to consdeing injundive
relief, 1) the ham to the applicant, (2) the ham to the
respondent, (3) the likelihood of success on the merits, and
(4) the public interest.Old. We would note tha the badancing
isaflexible inquiry, in tha a subdantial weight of onefactor
in favor of the injundion might counter the lack on another
and vice versa. In any case, even for the injundion to be
issued, the bdance of the equities mus weighinitsfavor.
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A.

Proceeding to the First Inquiry unde the Fried
standad, we bdieve the Applicant has shown irreparable
ham pdpable and proximate enoughto jugify an inquiry
into the bdance of the equities. In this case, the Applicant
has only chdlenge the condwt of BTV during the
referendum They have not chdlengel in any way the
veracity of the petition. Accordingly, should the Amendment
pass and be invdidaed we are off the view tha S.U. Cond.
Art. X1l & 4-5 would present the Secretary with alive pdition
upon which a vote mug be conduded within 15 academic
days. In this respect this case is critically different then Fried
where Sen. Fried soughtrelief tha would force BTV to begin
the entire cumbesome Amendment process from the
beginning. Irreparable harm accordingly arise then from
couning disputed votes first, before the legitimacy of event
the election they are cast in is deermined. Were the
Amendment to pass, this information would be public; the
Secretary the Official whos near plenay power over
Referenda and Elections we recently recited (See Maue v.
Amman, Slip. Op. at 5). would have himself released these
results. Were we to order the election re-runreven absent
certificationthe release of Vote totals showing the
Amendment had passed would give BTV a subdantial
psychological advantage in the immediate election re-run,
and an aura of illegitimacy to the oppostion campaign 2

2 To be sure this argument was made by Sen. Fried, however as we have
explained his case if factually entirely different. The need of BTV to
seek to once again navigate the maze of our Amendment process from

(Footnote continued to next page)
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Critically, thisis notthefirst time the Court has come
to such a conduson as in Balsam et. a v. Union, 7 U.J. 1
(2003)we were confronted with asimilar situaion. There the
Executive Office of the Union had been actively promoting
the passage of an Amendment tha had been crafted over time
to fix certain flaws in Union Finances. The Amendment was
taken to referendumand certified as passed by the Secretary.
At this point the Executive Office undetook an extensve
publicity campagn to celebrate its passage and the reforms it
would bring. Then several Senaors brought an action
alleging tha the votes for the Amendment were miscounted,
and brought a prayer for injunaive relief agang the
continudion of the publicity campagn or any mentioning
tha the Amendment had in fact passed of been certified.
They submitted tha absent an injundion should they succeed
in having the Amendment fail the next time is was submitted
there would be an aura of legitimacy over the Amendment,
and a correspondng pdl of il-legitimacy ove thar
oppostion. Critically, un-like in the case before the bar, the
damage of vote release and certification caused on this point
had already been caused. In granting this application the
Court stated, (Because the pending case regads the
legitimacy of the finanaa amendment, we bdieve tha the
publicity tha the amendment receives at this time has the
potential to unfairly affect its future.OBalsam, 7 U.J. at 2. We
would emphasize tha if in Basam irreparable ham was
shown surely it is shown here given tha in Balsam much of
the harm soughtto be prevented had already occurred.

(Footnote continued from previous page)
scratch would create such a delay in between votes that the advantages
to BTV and corresponding disadvantages
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B.

In assessing the harm to the Respondant@ we find it
to be aboutequd to tha of the Applicant in several respects.
Mainly, the Respondent has invested consderable time and
moniesin suppot of their campagn carefully coordinaing to
ensure thar suppoters get to the polls today. To stop the
election now would essentialy deprive them of these efforts,
requiring them to be undetaken agan. Additiondly, it is
clear tha the sunk mondary cods would not be the limit of
this cog, the distrug of suppoters and psychological cods
would bear atoll aswell.

C.

With regards to the likelihood of success on the
merits we bdieve Archon has made a subgdantial showing.
However, we would note the exact form of this standad
before elaborating upon its application to this case. To
prevail on this prong an Applicant need not show they will
win, far from it only a reasonable probability of success on
the merits. As this prong does not entail trial on the merits
several important rules apply. First, in consdering what the
applicable law to thelegd claimsis we presume the validity
of the precedent in question. Thus in the case before the bar
we mud presume the validity of Archon supra, and its
validity asa base for compdling arguments for extenson no
matter wha membes of the Court would do were they
conddering on Archonits merits.® Secondly, we do not hear

3 Indeed this point is best made by the fact that this Court in its
scheduling order on this matter, ante, has expressly asked for briefing on
the Qrontinuing validity of ArchonO
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evidence but rathe will rely upon affidavits and
representationsin open Court by counsl and paties.

To besure this caseis not Archonitself, butit is clear
tha the condud¢ complained of falls squarely within
Archon®holding. The central rule of law annourced by that
decision was that, ebae, and any group attempting to gan
suppot for a cause, is held to a standard of de diligence in
the obtaining of tha suppot. This indudes faithful
representation of arguments used to gain tha suppot.O
Archon 6 U.J. a 4-5. Critically the language of the holding
was not limited to gathering petitions rather it was applied to
tha situaion, the languaye was broader then the application
to thefacts. Id. In the present casg, it is not contested tha
BTV placed the sign in a effort to suppot thar attempts to
get thar referendum passed. Andyzing the sign it is clear
that as BTV(® mog learned counsl conceded at the hearing
tha the sign appears to be afactud statement. BTV responds
however, tha the statement was a fair comment in any event
referred to a Qvideo yearbookOBTV intendsto create. At the
current procedural podure of this case it is clear tha this
factud statement is false uponits face. Inde=d, it is pdpably
fase conddeaing Archon® own publicity campagn,
producd prior to the filing of the fliers in question makes
clear tha Senior might very well not gt afree yearbook. To
the extent tha no investigaion was undetaken despite this
fact and tha the statement was declarative it cannat bea Gair
commentO unde the standad of Archon supra# The

4 To be sure, as Mr. Sugarman most eloguently submitted this standard
chills speech, however at this point in the proceedings Archon controls
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argument that the sign referred to a yet to be created Qvideo

yearbookQis laughable on its face. How can a yearbook not

yet ever created GitillObe free ? Such and argument defies

credulity. Thus at this stage Plaintiff it appears is al but

entitled to ther declaratory judgament of false campagning.
D.

The public interest favors the injundion as well
although, to be sure, not by the greatest of margins The
prindple public interest present here is to have an eection
done right, and to deermine legitimacy prior to votes
actudly beng cast and mog critically countd. The pdls of
uncertainty and legitimacy tha harm both paties equdly all
ham cumulatively the public interest in a swift and fair
election process. Tha said there is a public interest in not
having to see the Amendment podponred to another dae
should Archon® chdlenge be totally rejected. Subgantial
inconvenience to voters and expenditure of puldic resources
would berequired to make such atrangtion.

[1.

Thusthe equities would favor granting the Injundion
as prayed. However, it appears to us tha more narow
injundive relief will prevent the irreparable harm the
Applicant standsto suffer while minimizing ham to Archon
and the public interest. Namely, we will allow the election to
go forward as scheduled. However we are entering an order
enjoining even the Secretary from looking at the results let
aonereleasing them. At the time of trial no onewill know
theresult of the Amendment. Thus the ham to the Applicant
is still redressed while BTV and the public do not suffer the
harm of log resources tha come with changing the date of a
widdy publicized referendum We will expedite
congderation of this case in a scheduling order which will
follow.
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It IsSoOrdered.
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BRANDEISUNIVERSITY STUDENT
UNION JUDICIARY

ARCHON V. BTV
ON WRIT OF CERTIORARI

[March 23", 2004]

MR. JUsTICE DEWEY, conaurring in Order vacating all
injundions and unsealing al pleadings

By order filed on March 24", this Court has vacated
theinjundion it issued on the 23¢ as putatively modified by
MR. JUSTICE SAMBURG, In Chambes, on the 24"
Additiondly, we have unsealed all order and opinionsfiled
unde sed in this case, and vacated all gag orders issued to
officias to protect the efficacy of our sealing. At conaurred
in that order only, and now give my reasonsfor so doing.

Ordinarily there wold be no need to conaur, tha
which hgppened is clear from the Docket and the opinionsin
this matter, however, the internd machinaions of this case
make it perhgps the mog extraordinary, and certainly the
mog disturbing case | have heard of in the history of this
Court. As they bring in some respects the entire Court into
dishonout but more poignantly revea one of my vary own
putative brethren to be a usurper, | have hesitated and dwelt
heavily on this issue However, in the end the harm caused
by MR. JUSTICE SAMBURG® decision to usurp for himself
the power of the Court in a display of perversion worthy of
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the mog homid of political tyrants and disgraces in our
history. As MR. JUSTICE SAMBURG has elected to cast hislot
with the likes of Brutus Henry II, and Cronwell, in the
course of so doing not only turning his back upon but
desecrating principles of Justice and Equity, | mug let right
bedone Giat jugiciaruet ceulumQ®

.

In order to fully undestand the supeafluity of MR.
JUSTICE SAMBURGG@ naughiness one must undestand the
record of this case.® On Wednesday, the 23 of March (the
same day the Referendumwould start at noon,at 12:30in the
morning Archonbroughta complaint against BTV by e-mail.
The complaint alege inter alia, Qha BTV has engaged in
fraud by circulating singswhich state, Or our Y earbook will
Still be Free !! Vote For BTV@Pet. Hearing Ex. A).O
Specificaly, QArchon claims tha the statement in these
signs admitted to be factud by BTV at a hearingEare
paently falseE[ and] were published without due diligence
into ther veracityQ The complaint prayed as submitted for
only declaratory relief. Archon v. BTV, Slip. Op. at 1-2

S | should note that regrettably | am not the first Judge to have to make
such a decision in our modern times, but would emphasize | make this
decision as a Judge, in the official capacity of my office and nothing
else.

6| shall use the phrase Ghis caseOas shorthand for Archon v. BTV. |

would also note at this time that THE CHIEF JUSTICE took no part
whatsoever at any stage of this case due to being absented by medical
concerns.



Cite as Archon  v. BTV, __(2004)

11
Opinion of the Court

(2005)7 At 2:13, the Hon. Andrei Khots®, having been
retained by Archon filed an application for an emergency
hearing an a request to enjoin the Secretary, the Hon. Aaron
Braver from conduding a referendum on the BTV
Amendment. (Doc. # 3). By an equdly divided vote of the
Court the hearing was set in for 9:00 am., a 3:00 am.
hearing having been rgjected. At 9:00 am. the Court heard
extengve argument from each side and retired to conference
wherein it ddiberated for the better portion of two hours. At
1153 am., the latest possible time is could rule, the Court
unanimoudy issued an injundion baring the referendum
from beng placed uponthe bdlot. In compliance with this
mandae Secretary Braver immediately removed the
Referendum on the BTV Amendment from the bdlot. The
reasoning for theissuing of thisinjunaionis fully set out on
the Courts opinion on the matter. 1d. at 3-7. At tha moment
Mr. Nathaniel Westhe@mer, and Mr. Ari, who were in charge
of BTV amendment campagn entered the office and were
informed of the issuance of the injundion. At hearing this
news they began to curse at the members of the Court and
throw objects. At some point coundl for BTV suggested
amidg profanities on the phonetha a lesser remedy would
accomplish the Coun® objectives. Upon reviewing this
option for the reasoning set in Part Il of the Court®

7 This opinion was unanimous among the four members of the Court
sitting, THE CHIEF JUSTICE being absent, and thus was joined in full by
MR. JUSTICE SAMBURG.

8 Heis the current Finance Board Chair.
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Opinion upon the matter (Id. a 8) the Cournt vacated its
earlier injundion and alowed the Amendment to be placed
onthebdlot agan, and merely passed and injundion baring
anyone induding the Secretary from knowing the results of
the election. Subsequently, the injundion issued in an Order
of the Court for al for Judices sitting . (hence it was joined
in full by MR. JUSTICE SAMBURG). The Order upon its face
stated tha iswas issued unde Seal, and stated in full:
It is heeby ORDERED and
ADJUDGED:

Tha the Hon. Aaron Braver, Student Union
Secretary, and any of thos acting unde the
authority of his office BE and HEREBY ARE,
ENJOINED from reviewing the results of SPO5-

1 popubrly known at the BTV :65 Amendment;

Furthe that aforesaid Aaron Braver, and any
of thoe acting unde the authornty of his office
BE and HEREBY ARE ENJOINED from
releasing to anyone the results of the aforesaid
Amendment, no matter thar clam of authority
and entitlement to said results. Should he be
asked to release such results, heis (by authornty
of this writ) relieved of any obligaion to
respond.

Order (Doc. # 4). Subsquently the Court® full opinion
Issued setting outin detail isreasoning for granting the above
quod order. Archon supra. Agan this opinion was
unanimous and agan MR. JUSTICE SAMBURG joined the
opinion in full. In the eemail sending out the opinion an
expeadited scheduling order issued, also dealing with question
to be briefed and posible joinda with the case pending
agang BTV filed by the Hon. David Fried, Village Quad
Senaor. Nothing was heard from the time this order issued at
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1:51 am. untl the polls closed on the Referendum at 12:15
p.m. At this point in time the Secretary was approached by
couns for BTV, Mr. Sugeman who complained tha it was
absurd tha he could not see the results and demanded them
as a Union Document pursuant to S.U. Cond. Art. Ill ©
6(QAIl Union doauments and records shdl be public
knowledge and made available for ingection to any member
of the Union by the Secretary.Oln the face of this demand
Secretary Braver did as he should have and informed Mr.
Sugerman tha he could not release the results, and tha he
had as his authority then and their our Writ of Injundion. At
this point MR. JUSTICE KURTZBERG who was in the office,
contacted MR. JUSTICE SAMBURG who shortly arrived. Then
both Judices and Mr. Sugeman engaged into an argument
ove the legdity of the injundion issued, specifically Mr.
Suge'man contendd it violated S.U.Cond. Art Ill & 6, and
hence was an hence invdid as a unoondgitutiond Injundion.
At this point MR. JusTICE KURTZBERG and MR. JUSTICE
SAMBURG attempted to contact repeatedly a third Judice.
Sometime during this process Mr. Sugeman threatened
sundry lawsuits if the results were notin his possession by a
certain time which by e-mail | received appears to have been
1:00 p.m. After ther attempts to contact other Judtices failed
MR. JUSTICE SAMBURG and MR. JUSTICE KURTZBERG
withdrew into Chambers and discussed the matter for some
time. At about1:00 p.m. MR. JUSTICE SAMBURG made clear
tha he was, In Chanbes, modifying the Full Courts
injundion so asto alow the parties of the casesto review the
results. Asthe Secretary had then been indructed by a Jugice
to release theresults he then did so.
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In the face of this record onemug complement MR.
JUSTICE SAMBURGG® theatrical skills as oneis hard pressed
to distinguish from his actions in this case the ephamneral
figure of tha mog perniciousof all common law judges: My
Lord Jeffries. For starters, it is clear withouta doubt that MR.
JUSTICE SAMBURG®&(hereinafter Samburg) actions were not
merely blatantly illegd, but a usurpaion of power. Inded,
Samburg has openly admitted tha his actions were a
usurpaion of power.

In the face of so brazen and glaring an admission,
Samburg® disregard for the law is such, tha the harshest
languaye| had thoughtl would ever have to employ uponthe
bench seems empahetic. Inde=d, | scarcely divine how to
respondto such an unabashed repudiation of our judicial role
Samburg®@ flaunting of his disregard for the law here and
makes Lord Chief Jugice JeffriesOflagrant violations seem
but picayunefailure to adhaeto arcaneformality.

Despite the fact tha Samburg has admitted to his
iniquity 1 shdl proceed to demondrate tha the Order he
entered was a usurpdion of power unde any manng in
which he or his Volks might care to characterize it. First, is
utterly clear tha Samburg lacked the powers to issueredlief in
Chambers, as (1) an orde of thefull Court was soughtto be
modified, and (2) the criterion for Chambers relief were not
met. Second, it isvery clear tha even if uponreconsderation
Samburg thoughttheinjundion (tha he himself had joined in
issuing unanimoudy) was indead unngitutiond (which is
was not) it had to be obeyed unde settled law until such a
time as thefull Court vacated theinjundion.

On the first Point, or Rules on GEmergency ActionO
there is a procedure for action by a single Judice in
Chambers, however, tha action clearly cannot be taken to
grant relief from an existing order of the Court. The entire
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structure of the rules make clear tha they only apply to
Applications for relief in areas not already covered by a
Court Orde. It is blatantly clear tha a single Judice in
Chambes, themere offspring of thefull Court cannotcontrol
its actions. The inferior cannot subjugae the supeior. To be
sure, there might be a situaion where the Court has denied
relief unde one theory and a single Jugice grants unde
another theory. However, there the Judice has acted where
the Court has not yet spoken; here Samburg has acted where
the Court has madeitsintent utterly clear.

The reasonsfor this rule are clear. Let us suppo® a
the Court 4-1 issues an injundion prohibiting someonefrom
doing something which is scheduled to occur in one hours
time which will ham someone irreparable. Then let us
suppo® tha the Court has disbursed leaving the single
dissenting Justice there. Unde Samburg® logic the
dissenting Justice might simply vacate the Full Court®
injundion in ChambersOwith fifteen minutes to spare. Then
let usenvision tha quite likely the full Court cannotconvene
to vacate tha order. Undea such a scenaio the harm would
occur despite four of five judices voting to stop it. The gdl
of Samburg® postion is thus made appaent; evidentialy |
missed the change of the cry of the Court to O/ivet Rex
MarcusO

More fundamentally, even assuming that Lord Acton
was wrong in not conduding tha absolute power tends to
purfy, Mr. Jugice Samburg cannot even come close to
meeting the criteria necessary to issuein Chambersrelief. To
issues relief in chambers the application in question mug be
of such a Chighly pressing nature such tha it might be
mooted before the full Court can likely conveneQ Thus one
mug not only meet the irreparable harm standad explicated
in Fried v. BTV, Slip. Op. (2005)and Archonv. BTV, Slip.




Cite as Archon  v. BTV, __(2004)

16
Opinion of the Court

Op. (2005) but one mug show the irreparable ham is so
severe that it would essentially deprive the person not merely
of the ability to be made whole by thar lawsuit, but to bring
a lawsuit at al. Samburg cannot even attempt to meet this
standad. BTV suffered no ham from having the elections
results sealed and certainly a day later thar case would not
have been mooted but for Samburg®@ actions Unde no
conceivable congdruction of the case can it possibly be said
that before for relief in Chamber, BTV @® action to vacate the
injundion would be mooted; indeed quite the opposte would
have occurred.

Samburg has further submitted tha as in hisview tha
the raw election results are Union Documents tha the
injundion was unconditutiond as Union Documents mug be
made publicly available. See SU. Cond. Art. Il @ 6. Whilel
would dispute this as it is clear tha not al internd
doaments generated by the Union are Union Documents
within the Condgitutiond sense® it is immateria to the
guestion of whether or not Samburg had the power to vacate
the injundion. The injundion can be wrong, but the Count
still had power to issueit.19

9 |f they were then why are certain documents specified as Union
Documents expressly by the Constitution ? See. e.g. S.U. Const. Art. V
a3

10 Indeed, if the injunction were to be violated one cannot claim that it

was unconstitutional in subseguent contempt proceedings unless one
followed all proper proceedings to try to obtain its vacatuar. See e.q.
Walker v. City of Birmingham, 388 U.S. 307 (1967).
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[1.

Pursuant to the foregoing | have only voted to unsea
all pleadingsin this case and vacate all injundions as the cat
was out of the bag and this caused the cases to become moot
when they were withdrawn. Samburg essentially succeeded
in crowning himself imperator.

* * *

As it has been said in tha mog famous of caucus
rooms, Q like to think of mysdlf as a forgiving man, butin
this case your forgiveness [ Samburg] will have to come, from
somewhere else.O Accordingly, the Clerk of the Coutt is
directed to e-mail this opinionto theentire Senate and ddiver
physcal copies pasondly to the Executive Senator so tha
augug body might do its Conditutiond duty, and do with
Samburg as judice, equity and thdr good congiouses
dictate.

It is SoOrdered.11

11 1t should be noted that as this opinion issues from myself as a Justice
and not as a candidate or a person, any and al attempts to in any way
hinder its issuance constitutes obstruction of Justice and is consequently
acontempt upon the Court.



